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INTRODUCTION

Although both parties acknowledge that to prevail on this motion,

Novartis must meet the Standard Havens requirements, Teva’s opposition in
essense would require, in this truncated procedure, that Novartis now demonstrate
that this Court ultimately will reverse. While that indeed will be the ultimate
result, all that is required of Novartis at this time is that it show a likelihood of
success on appeal. That showing has been made. Indeed, all of the Standard
Havens factors weigh in Novartis’ favor.

The trial court expressed unfamiliarity and discomfort with the
complex chemistry involved in this case,” but nevertheless declined Novartis’
offer to provide live expert and fact witnesses, a normal and advisable precaution

in cases with the serious consequences presented here. See Sims v. Greene, 161

F.2d 87, 88 (3d Cir. 1947) (“If witnesses are not heard [in a preliminary injunction

motion,] the trial court will be left in the position of preferring one piece of paper

to another.”); All Care Nursing Serv., Inc. v. Bethesda Mem’l Hosp.. Inc., 887
F.2d 1535, 1539 (11th Cir. 1989) (trial court erred in deciding a preliminary
injunction motion without an evidentiary hearing and in affording the parties only

thirty minutes apiece for oral presentations). Instead, the trial court heard only 90

Y See September 5, 2007 Transcript at 27, submitted with Novartis® Reply.
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minutes of argument before summarily denying the motion as soon as that
argument ended.

Informed only by “pieces of paper”, the trial court unfortunately
accepted arguments from Teva that were superficial and out of touch with what the
contemporaneous documents said and what had happened in the real world.?

Then, although it cited Sanofi-Synthelabo v. Apotex, Inc., 470 F.3d 1368 (Fed.

Cir. 2006), the trial court never acknowledged the virtually identical facts
presented there that led to the grant -- and this Court’s affirmance -- of a
preliminary injunction.

As demonstrated in its opening brief and below -- and as will be more
fully articulated in the briefing of the appeal itself -- the trial court’s preliminary
injunction denial was based on clear legal and factual errors, and amounted to an
abuse of its discretion. Teva’s opposition on this motion engages in the same
dissembling, the same disregard for real world facts, and the same distortion of the
prosecution record which misled the court below.

A.  FAMCICLOVIR WAS NOT OBVIOUS

Teva’s theoretical obviousness argument is litigation inspired and

could only have been constructed by hindsight. For example, the GB ‘204

¥ See Rosemount, Inc. v. Beckman Instruments, Inc., 727 F.2d 1540, 1544 (Fed.
Cir. 1984) (“...patent cases should not be mere games played with pieces of paper
called references and the patent in suit. Lawsuits arise out of the affairs of people,
real people facing real problems.”)
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